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Court of Appeals of the District of Columbia 

i 

No. 4865. | 

i 

Mrs. Minnie Knapp and James C. Dulin, ISurety, 

Appellants, 

vs. 

Leo T. Dugan and Nellie Dugan.! 

i 


a Supreme Court of the District of Columbia. 

Equity. No. 46991. | 

Leo T. Dugan and Nellie Dugan, Plaintiffs, 

vs. 

Mrs. Minnie Knapp, Defendants.; 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ;in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

| 

1 Bill of Complaint. 

Filed May 20, 1927. j 

In the Supreme Court of the Di strict of Columbia. 

Equity. No. 46991. | 

Leo T. Dugan and Nellie Dugan, Plaintiffs, 

vs. 

Mrs. Minnie Knapp, Defendant, j 

i 

The Bill of Complaint of Leo T. Dugan and Nellie Dugan 
respectfully shows to the court: 

1. That the plaintiffs are citizens of the United States 
and residents of the District of Columbia. 
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2. That the defendant is a citizen of the United States 
and resident of the District of Columbia. 

3. That the plaintiffs are the owners of Lot 99, Square 
1089, and the defendant is the owner of Lot 100, Square 
1089, which is the adjoining lot; that both lots are improved 
by brick dwellings, which are part of a continuous row of 
houses; that the entire row has a continuous frame porch 
or row of porches across the front; that the division be¬ 
tween the various buildings is indicated bv columns or 
pillars on the front line of said porches, each of which is 
connected with the wall of said houses by a railing. 

4. That according to plaintiffs’ information and belief 
all said houses and porches were erected at one time and 
more than twenty years ago; that both the plaintiffs and 
defendant purchased their respective houses with the im¬ 
plied understanding that said porches should remain in 

the condition aforesaid. 

2 5. That the defendant has threatened and actually 

begun to sever and cause to be severed the porches 
of the two houses aforesaid by cutting through the roof 
and floor at the division line and bv moving the column or 
pillar marking the division line as aforesaid several inches 
back on the plaintiffs’ property; and the defendant has 
stated that she intends to finish up the side of her porch 
directlv at the division line and to cut off several inches of 

m/ 

the plaintiffs’ porch and leave it in an unfinished condition. 

6. The plaintiffs are informed and believe that according 
to the building regulations of the District of Columbia, 
while it is lawful to maintain continuous porches which 
were originally built lawfully as in the present instance, 
vet when newlv erected or divided the end thereof must 

V 

not be permitted to stand less than 8 inches from the divid¬ 
ing line. 

7. That the defendant’s carpenter is proceeding with 
said work and devoting about three hours per day to the 
same, and unless immediately restrained he will accomplish 
irreparable injury within the next few days. 

AVherefore plaintiffs pray: 

1. That a rule be issued requiring the defendant to ap¬ 
pear and show cause why the prayers of this petition 
should not be granted. 


I 
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2. That a restraining order be issued immediately for¬ 
bidding the defendant from proceeding furtheif with the 
plan contemplated as aforesaid. 

3. That upon hearing the defendant be ordered either to 
restore said porches to their original condition or to re¬ 
construct and repair the end of plaintiffs’ porch in 

3 such a way that it will stand not less than 8 inches 
from the dividing line and that she should have the 
same finished up in a proper and workmanlike manner. 

4. And for such other and further relief as tb the court 

may seem just and right. I 

LEO T. DUGAN. 

NELLIE E. DUGAN. 

T. T. MARYE, | . 

Attorney for Plaintiffs. N/ 

I do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed and know the contents thereof. 

That the matters and things therein stated ab upon per¬ 
sonal knowledge are true and those stated as upon in¬ 
formation and belief, I believe to be true. 

LEO. T. I DUGAN. 

Subscribed and sworn to before me this 20 day of May, 
1927. ! 

[seal.] ALBERT W. SIOUSSA, 

Notary Public. 


Answer to Bill of Complaint. 


Filed June 2, 1927. j 

i 

# * # * # # ! * 

i 

The answer of Minnie Knapp to the bill of complaint re¬ 
spectfully shows unto this Honorable Court facts as fol¬ 
lows : 


1. She admits the allegations contained in paragraph- 
one, two and three of the plaintiff’s bill of complaint. 

2. Answering paragraph four defendant states that she 
does not know whether or not all of the said houses and 
porches were erected at one time and more l than twenty 

years ago and in so far as this allegation is ma- 
4 terial she requires strict proof thereof] She denies 
that either she or the plaintiff purchased their re- 
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spective houses with any implied understanding that the 
said porches were to remain in the condition described in 
the said bill of complaint. 

3. Answering paragraph five defendant admits that she 
had employed a carpenter or builder for the purpose of 
changing the porch on her residence into an individual 
porch and that in accordance with these purposes the said 
builder had severed her porch from that of the defendant. 
She denies, however, that she has cut off several inches of 
the plaintiff’s porch or that she ever expressed any inten¬ 
tion of cutting off several inches or any portion of the plain¬ 
tiff’s porch or in anywise committing any trespass upon the 
plaintiff’s premises except that she moved the pillar which 
heretofore supported both plaintiff’s and her porch in such 
a manner that the said pillar is entirely upon plaintiff’s 
porch and that she thereby relinquished any right or claim 
to her interest in the said pillar or support nor did she an¬ 
nounce that she had any intention of leaving defendant’s 
porch in any unfinished condition. To the contrary it was 
and is her intention to move both the pillar and the railing 
running from the said pillar to the outer walls of the houses 
to and upon plaintiff’s porch and put the same in place, 
thereby relinquishing her community interest in the said 
railing to the enrichment of the said plaintiff. 

4. Answering paragraph six this defendant advises the 
Court that the allegations of the plaintiff made therein 
are untrue; that prior to starting the remodeling of her 

said porch she visited the Office of the Building In- 
5 spector of the District of Columbia and there ob¬ 
tained a permit for the remodeling of the said porch 
and that since the filing of this bill of complaint that she 
has visited the Office of the said Building Inspector of the 
District of Columbia and has inquired whether or not there 
is any regulation in accordance with the allegations of the 
said plaintiff’s bill and that she has been informed, believes 
and 'therefore avers that no such regulation exists and she 
has been further informed, believes and therefore avers 
that the Building Inspector of the District of Columbia 
will grant full approval to the plans of this defendant for 
the remodeling of the said porch and that it will not be 
necessary for the said plaintiff to have the end of his porch 
cut back from the dividing line between the said premises 
of the plaintiff and defendant. 
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5. Answering paragraph seven this defendant admits 
that at the time of the issuing of the temporary restraining 
order of this Honorable Court that the carpenter <j>r builder 
employed by her was proceeding with the work but she 
denies that her plans or the work being done for her was 
in anywise detrimental to the plaintiff or his property but 
that to the contrary it would not only improve defendant’s 
property but it would also improve that of the plaintiff. 

6. Further answering the said bill of complaint this de¬ 
fendant states that the conduct of the plaintiff forced her 
to make the contemplated changes in their porches in that 
for a long time past, to wit, — years, the roof | upon the 
porch of the plaintiff has been deteriorated to such an ex¬ 
tent that it permitted water occasioned by rain or melting 
snow to leak through the said roof to and upon the ceiling 
of the said roof and that upon reaching the said ceiling of 

the said roof it would run along and on top of the 
6 said ceiling to a point over plaintiff’s porch at which 

it would further escape and would drip, ruii and pour 
upon defendant’s porch; that this matter has! been re¬ 
peatedly called to the attention of the plaintiff hut never¬ 
theless he did refuse to have the roofing upon his said 
porch replaced or repaired and did advise defendant that 
he intended to have it fixed when it suited his convenience 
and that if she did not like it she could vacate her home. 
That by reasons of the said leak in plaintiff’s porch and the 
fact that the water occasioned by rain or melting snow, 
as aforesaid, did drain upon defendant’s porch defendant’s 
porch was rapidly deteriorating. The ceiling and floors 
thereof was rotting at a rapid rate and it became and was 
necessary that this defendant for preservation ofj her prop¬ 
erty to make some curative step and that upon reaching this 
determination after finding that plaintiff did not have the 
roof of his porch fixed this defendant did consult with ex¬ 
perts in the repairing and remodeling of porchbs and did 
consult with the Building Inspector of the district of 
Columbia and upon their advice she determined upon the 
contemplated improvement and having done so she ob¬ 
tained the approval of the municipal authorities through 
the Office of the Building Inspector of the District of 
Columbia and engaged her carpenter for the purpose of 
doing the work and that said carpenter had actually started 
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upon the work and had in a major portion completed the 
said improvement when this defendant was stopped by 
the restraining order of this Honorable Court. 

Wherefore, the premises considered, defendant prays: 

1. That an order be passed by this Honorable 
7 Court dissolving the temporary injunction pendente 
lite and the temporary restraining order issued by 
this Honorable Court against defendant. 

2. That an order be passed by this Honorable Court dis¬ 
missing plaintiff’s bill of complaint. 

3. That an order be passed by this Honorable Court 
awarding defendant her costs incurred and also such dam- 
ages as she has suffered by the wrongful suing out of the 
restraining order and injunction pendente lite in this cause. 

4. For such other and further relief in the premises as to 
the Court mav seem just and to Equity Meet. 

MINNIE B. KNAPP. 

BRUCE L. CASTEEL, 

THOMAS O. KING, 

Attorneys for Defendant. 


District of Columbia, ss: 

Minnie Knapp being first duly sworn upon her oath de¬ 
poses and says; that she has read the foregoing answer by 
her subscribed and knows the contents thereof; that the 
matters and things therein stated of her own personal 
knowledge are true and those stated upon information and 
belief she believes to be true. 

MINNIE B. KNAPP. 


Subscribed and sworn to before me this 2nd day of June, 
A. D. 1927. 


JOSIE A. GORMAN, [seal.] 
Notary Public , D . C. 
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Order as to Injunction . 


Filed June 14, 1927. 

* # =£ * # # • 

This cause coming on to be heard upon motion of the de¬ 
fendant to dissolve an injunction pendente lite granted on 
the twenty-seventh day of May, A. D. 1927, and it appear- 
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ing to the Court that the defendant did not receive notice 
as required by Equity Rule number thirty-five, it is by the 
Court this fourteenth day of June, A. D. 1927, I 
Ordered, adjudged, and decreed that the said injunction 
be and the same is herebv dissolved. i 

j 

And said cause coming on to be further heard; upon the 
application of the plaintiff for an injunction pendente lite 
as prayed in the bill, it is this fourteenth day! of June, 
1927, | 

Ordered, adjudged, and decreed that if the defendant 
shall, within five days from the date hereof, furnish an 
undertaking with surety approved by the court in the 
maximum penalty of two hundred and fifty dollars 
($250.00), conditioned upon the payment of such damages 
as may be incurred or suffered by the plaintiff jin case it 
may be found upon final hearing that the plaintiff has 
been injured by wrongful acts of the defendant j in repair¬ 
ing, remodeling or rebuilding of the porches of the parties 
hereto, such injunction shall not issue, but if the; defendant 
shall fail to furnish such undertaking within isaid time, 
then the defendant will be enjoined from continuing fur¬ 
ther with the work of severing and reconstructing the porch 
of her dwelling located on lot number 100 in square num¬ 
ber 10S9 until further order of the court, provided, how¬ 
ever, that the plaintiff furnish an undertaking yifh surety 
approved by the court, conditioned upon the payment 
9 of all such costs and damages as may be incurred 
or suffered by any party who may be found to have 
been wrongfully enjoined or restrained thereby. 

JENNINGS BAILEY, 

j 7 

Justice. 

Memorandum. j 

, i 

June 22, 1927—Undertaking of Deft., $250.00, approved 
and filed. 

Decree. 


Filed June 28,1928. 




* 


* 


This cause coming on to be heard for the piirpose of as¬ 
certaining the damages, if any, incurred or suffered by the 
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plaintiffs by reason of wrongful acts of the defendant in re¬ 
pairing-, remodeling or rebuilding the porches of the par¬ 
ties to this cause in front of premises 335 and 337 17th 
Street, S. E., in the District of Columbia, to be assessed 
against the defendant, Minnie Knapp, and James C. Dulin, 
the surety upon the undertaking filed in this cause on June 
22, 1927, by the defendant under the terms of the decree 
entered in this cause on June 14, 1927, and the testimony of 
witnesses having been taken and heard in open court, and 
the matter having been argued by counsel, it is by the court 
this 28th day of June, 1928, 

Adjudged, ordered, and decreed that the defendant, Min¬ 
nie Knapp, and the said surety, James C. Dulin, be re¬ 
quired to pay to the plaintiffs on or before July 6th, 1928, 
the sum of One hundred and Twenty-five Dollars ($125), 
being the amount of the damages found by this court 
10 to have been suffered by the plaintiffs by reason of 
the wrongful acts of the defendant in repairing and 
remodeling the front porch of the premises known as 337 
17th Street, S. E., in the District of Columbia, together with 
the costs of this suit. 

JAMES F. SMITH, 

Acting Justice. 

From the aforegoing Decree in open court the defendant 
and her surety note an appeal to the Court of Appeals of 
the District of Columbia and the amount of supersedeas 
Undertaking is hereby fixed at $250.00 and cost Undertak¬ 
ing at $100.00. 

JAMES F. SMITH, 

Acting Justice. 


Memoranda. 

July 6,1928—Undertaking on Appeal approved and filed. 
July 20, 1928—Defendant’s statement of evidence and 
notice of submission filed. 

Assignment of Errors. 

Filed August 17,1928. 

##**••• 

1. The Court erred in admitting testimony offered on be¬ 
half of plaintiffs of costs of repairs to plaintiffs’ porch. 
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2. The Court erred in refusing to grant defendant’s mo¬ 
tion to strike testimony adduced on behalf of plaintiffs 
tending to prove amount of pecuniary damages to plain¬ 
tiffs’ porch. 

11 3. The Court erred in entering its decree of the 

twenty-eighth day of June, A. D. 192$, ordering de¬ 
fendant and her surety to pav damages and costs to plain¬ 
tiff. * I 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for\ Defendant . 

j 

Designation of Record. 

Filed October 9, 1928. 

I 

i 

******* 

i 

The Clerk will please transcribe the following for record 
on appeal in the above cause: 

May 20, 1927, Original Bill of Complaint, i 
June 2, 1927, Answer of Defendant. 

June 14, 1927, Order as to granting Injunction, etc. 
June 22, 1927, Undertaking of Defendant. ; 

June 28,1928, Final Decree. j 

Aug. 17, 1928, Assignment of Errors on Appeal, State¬ 
ment of Evidence, This Designation. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for the Defendant. 

i 

I consent to the above designation. 

TENCH T. MARYE, j 

Attorney for Plaintiffs. 

i 

12 Memorandum. 

October 12, 1928.—Time for tiling transcript of record in 
the Court of Appeals, extended until November 1, 1928. 

October 25, 1928.—Defendant’s Statement! of Evidence 
filed in duplicate. 

October 26, 1926.—Defendant’s Statement: of Evidence 
signed in duplicate. 
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13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 46991 in Equity, wherein Leo T. 
Dugan et al. are Plaintiffs and Mrs. Minnie Knapp is De¬ 
fendant, as the same remains upon the tiles and of record 
in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of October, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

14 In the Supreme Court of the District of Columbia. 

Equity. Xo. 46991. 

Leo T. Dugan, Nellie E. Dugan, Plaintiffs, 

vs. 

Minnie Knapp, Defendant. 

Defendant’s Statement of Evidence. 

This cause came on to be heard before Mr. Justice Smith, 
acting Justice of the Supreme Court of the District of 
Columbia and testimony was adduced on behalf of the 
plaintiff as follows, to wit: 

The plaintiff Leo T. Dugan testified that plaintiff and 
defendant are joint property owners in the southeast sec¬ 
tion of Washington, District of Columbia, owning premises 
known as 335 and 337 Seventeenth Street, Southeast; that 
the premises are both improved by brick dwellings and 
that prior to the institution of the suit and the acts com- 


I 
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plained of as the basis for the suit that the said im¬ 
provements had a continuous frame porch in |tlie front of 
each of the houses and continuing on beyond j premises of 
the plaintiffs for two more houses; that defendant’s house 
is the last one of the four having such porches; that the 
said four houses had been built for a number of vears and 

i w 

that this condition of the porches had existed since the 
building of the said houses; that on May 17, |1927 he saw 
a carpenter on the premises of the defendant measuring the 
porches and asked him what he was going tp do and he 
said he was going to cut the porches apart;; the witness 
told him not to touch his porch or move the railing; that 
the plaintiffs then went out for the evening and when they 
returned they found the carpenter had cut tile front rail¬ 
ing of their porch off eight and one half inqlies and had 
moved the boundary column back that far on plaintiffs’ 
porch. At this point there was put in evidence three pick¬ 
ets and pieces of the top and bottom railing that were cut 
off. Witness further testified that no!more of the 
15 railings were cut off than were necessary to move the 
columns off of the boundary line to and upon the 
porch of the plaintiffs; that the carpenter knocked a small 
piece off the top of the column, which was npver replaced 
or repaired; that the roof of plaintiffs’ porch has pulled 
away from the wall of the house from one inph to one and 
a half inches and the front has also pulled away, though 
not quite as badly as the roof; that he boxed in the roof 
and covered the side with tin running up above the roof 
of the porch about one inch so as to keep the water from 
running over the end, but the tin is not sufficiently high to 
accomplish this in a hard rain, when the wat6r pours over 
the side and runs down between the porches; that the water 
falling on the roof goes through into what is called the box, 
between the ceiling and the roof of the porch, causing it to 
leak all over the floor; that the water going down between 
the porches has caused the plaintiffs’ porch tojsink by wash¬ 
ing away the earth from under the foundations. On cross- 
examination the witness said that when he whs once asked 
bv the defendant in a dictatorial manner when he was 
going to fix his porch he told her he w r ould fix it when he 
got good and ready if it needed it; that the reasons given 
for this request was the plaintiffs’ roof w&s in a leaky 
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condition and the water after leaking through plaintiffs’ 
roof ran along the ceiling between the said ceiling and 
roof and found its wav over defendant’s roof where it 
leaked through, to and upon defendant’s porch; that be¬ 
fore the porches were cut apart the witness had a conversa¬ 
tion with a boarder in the defendant’s house in which 
the latter made a suggestion with regard to possible co¬ 
operation in having the division column shored up; that 
the said division column at that time had sunken due to 
the foundation thereunder having rotted and in the sink¬ 
ing had caused the porches of both plaintiffs and defendant 
to become so out of line or plumb as to cause the water 
occasioned by rain or melting snow to fail to follow its 
natural course in the drain spouts to the down spouts to 
such an extent that instead of its going along the said 
drain spouts to the several down spouts that it backed 
up at the point of the said columns and over-flowed 
16 and ran along the ground and under the porches of 
the said parties; that no examination was made by 
plaintiffs of foundations placed under their porch by de¬ 
fendant until a few weeks prior to the trial and that they 
made no repairs on their porch whatsoever since more 
than three years prior to the severance of the porches by 
the defendant. There were then offered in evidence three 
photographs showing the porches after the work was 
completed. 

The plaintiff Nellie E. Dugan testified substantially the 
same as the preceding witness as to the cutting apart of 
the porches; that the witness knew about the condition of 
the support because! when a workman came recently from 
the electric light company to put wires in from the street 
for current she had a chance to observe the conditions 
underneath the porch; that the first sill nearest the house 
had two bricks and a small block under it; that the second 
sill had one brick and two pieces of board under it, and 
the third sill the same, and underneath the floor where the 
column sat was a brick or pieces of brick; that as a finish 
to the bottom of the porch he put a board about one inch 
thick across the sills, which was not tied into the wall; that 
at that time it took a big strong colored man one and a 
half hours to saw the two Georgia pine boards of the 
porch, proving that the floor was not in a rotten condition; 
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that the porch has pulled away from the wall at the top and 
bottom and has sunk towards defendant’s porch, due to 
the water runing down, as there is not sufficient support, 
that the water can not run toward the drain pipe as the 
porch is tipped toward the defendant’s and has broken 
away from the drain pipe; that the water runs down a 
b roken awa y* from the ill l htt pipy j thnt tho ■ indu lurredu^n 
jgt broken place from the roof, and drips and j overflows the 
porch ;Xthat on the day after the porches jwere cut the 
plaintiff went to the Building Inspector’s Office and a repre¬ 
sentative came out to see the defendant and told her the 
Building Inspector wanted to see her. 

i 

l 

Richard Briscoe testified that he was employed in the 
office of the Surveyor of the District of Columbia and stated 
his qualifications as a draftsman, and thereupon the 
17 court ruled that he was qualified as such. He there¬ 
upon certified certain drawings as having been made 
by him after the porches were cut, which were introduced 

in evidence and reproduced herewith, showing the situation. 

- 

James E. Leeman testified that he had bepn a carpenter 
for more than eight years; that he had formerly worked for 
himself and his father at remodeling, and lias 1 been working 
for eight years for Mr. Jamison, a builder, whereupon the 
court ruled that he was qualified as an expert. He there¬ 
upon testified that in his opinion it would cost One Hundred 
seventy five ($175.00) dollars to put plaintiff’s porch back 
in good shape; that comparatively speaking jit is more ex¬ 
pensive to remodel than to build; that it would cost between 
Two Hundred twenty five ($225.00) dollars and Two Hun¬ 
dred fifty ($250.00) dollars to build a new porch; that he 
saw the porch a month before the trial and also the day 
before he testified; that the porch was not tied into the wall 
and is not properly supported underneath,; causing it to 
sag and pull away from the wall at the top and bottom, to 
the extent of one half inch to one inch; that the proper 
method to finish off the end of plaintiffs’ porch would have 
been to put a hip there, also a box on the side with molding 
to correspond to the floor of the porch and gutter; that 
the column has rotted; there are bricks supporting the 
joists; that there is a seven-eighths inch board supporting 
the floor where there should be a two by six' which should 
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be inserted four inches in the brick wall of the house; that 
by reason of the insufficient support the porch has sagged; 
that he had no knowledge of the condition of the porch prior 
to the severance by defendant and no examination of its 
condition was made by him until more than one year later 
and that the condition which he found as existing, existed 
at the time of the trial or the time of his examination a 
short time theretofore; that he had not made up a schedule 
of either time or materials required to either repair or re¬ 
build the porch of plaintiffs and that he had never estimated 
for nor rebuilt a porch or done a job of the nature required 
in this instance. 

18 Annie Campbell testified that she was working for 
the plaintiffs when the electric light men came, and 
she saw under the porch at that time, and testified sub¬ 
stantially the same as the witness, Xellie E. Dugan, as to 
the conditions underneath the porch; that her entire knowl¬ 
edge of conditions was acquired at the time of the installing 
of electric lights which was more than one year after any 
work was done upon the porch by defendant. 

Benjamin Hutchinson testified that he is the owner of 333 
Seventeenth Street, Southeast, a house on the other side of 
the plaintiffs ’ which he rents to a tenant; that he has been 
requested by the tenant several times in the last eight 
months to fix the porch roof as it has pulled away from the 
wall; that this condition had not existed before the separa¬ 
tion of the plaintiffs’ and defendant’s porches; that he has 
seen the conditions there and the weight has caused it so 
sag and pull away from the wall at the top and bottom; that 
he is a carpenter; that the job is not a finished one and there 
should be a hip, boxing and molding and the top and bot¬ 
tom of the end should have a finished edge; that the tin 
flashing and the boxing placed on the end of plaintiffs’ 
porch by defendant is still up against the wall of plaintiffs’ 
house tight and that most of the portion of the roof that has 
separated from the wall of the house is toward the end of 
plaintiffs’ porch adjoining his building. 

Whereupon testimony was adduced on behalf of the de¬ 
fendant as follows, to wit: 

That there came a time about one year prior to the filing 
of the bill of complaint in this cause when plaintiffs’ roof 
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sprung leaks and in times of rain or melting snow the water 
after going through the roof of plaintiffs’ potfch would run 
along between the said roof and the ceiling of the porch of 
plaintiffs’ to and upon the ceiling of the porch; of defendant 
and continuing along the same would seep or iforce its way 
through said ceiling and drip on defendant’s porch. It 
would further find itself another outlet by running down the 
piller supporting the porches of the parties; that this 
19 condition caused the foundation to rot of decay under 
the porches of the parties and did cause the said 
porches to sink at the point where the said supporting pillar 
was placed; that by reason thereof the water running off of 
plaintiffs’ porch into the drain refused longer; to run in the 
drain to the down spout, but backed up at the end of plain¬ 
tiffs’ drain next to defendant’s premises and over-flowed 
out of the said drain at that point and would run down to 
and upon the ground and under defendant’s fjorch, thereby 
causing dampness, rot and decay under defendants porch 
to such an extent that she was compelled to rebuild her said 
porch; that long prior to the institution of! this suit de¬ 
fendant remonstrated with plaintiffs about the conditions, 
as aforesaid, and would urge that they repair or remedy 
such condition. This, plaintiffs refused to do, telling de¬ 
fendant that they would fix their porch when they got good 
and ready; that thereafter and shortly prior; to the insti¬ 
tution of this suit defendant did visit the office' of the Build¬ 
ing Inspector of the District of Columbia and did procure 
from such office a permit to remodel her said porch by 
severing the same as the dividing line of the two proper¬ 
ties and build an individual porch to her dwelling; that 
thereafter she employed carpenters and did sitart to make 
such repairs. 

The evidence on behalf of the defendant did further tend 
to show that defendant in remodeling her porch, as afore¬ 
said, did sever the old porch on the building; line between 
the two properties; that she removed the supporting pillar 
from and off of the building line to and upon plaintiffs’ 
porch and placed the same in position to support plaintiffs’ 
porch; that it was necessary and she did cut the said porch 
at the bottom and did cut certain joists under the said 
porch; that upon doing so she found no support for plain¬ 
tiffs’ porch and her carpenters placed certain bricks under 
the joists to support plaintiffs’ porch; that the end of 
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plaintiffs’ roof, where severed, was boxed up by defendant’s 
carpenters and covered with tin which was properly flashed 
to the main part of the brick wall; that at the end of plain¬ 
tiffs ’ roof a ridge of tin was turned up to keep the 

20 water from running off of the said roof and was 
otherwise finished in a workmanlike manner. 

The evidence for the defendant tended to show that the 
cost of building a, new porch on plaintiffs’ house would not 
exceed Two Hundred ($200.00) dollars; that the cost of re¬ 
modeling and repairing the same would not exceed Sixty 
five ($65.00) dollars. 

On cross-examination the defendant’s carpenter testified 
that he had not expected the porch to stand up as long as it 
has on account of its rotten condition; that he was in¬ 
structed by the defendant to put the column back in that 
condition; that in moving the column he had knocked a 
piece off of the top. 

Be it further remembered that the foregoing contains 
the substance of all of the evidence given on the hearing of 
this cause, and each of the exceptions stated to have been 
taken bv the attornev for the defendant were so taken and 
were duly allowed and noted by the court, and in order that 
each and every thereof may be preserved and made of 
record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 26th day of October, A. D. 1928. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 

21 [Endorsed:] Equity. No. 46991. Leo T. Dugan, 
Nellie E. Dugan, Plaintiff-, vs. Minnie Knapp, De¬ 
fendant. Defendant’s statement of evidence. Casteel & 
King, Attorneys for Defendant, Columbian Building. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4865. Mrs. Minnie Knapp and James C. Dulin, surety, 
appellants, vs. Leo T. Dugan and Nellie Dugan. Court of 
Appeals, District of Columbia. Filed Oct. 31, 1928. Henry 
W. Hodges, clerk. 
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Statement of Case. 


This cause was originally filed in the Supreme Court 
of the District of Columbia, holding an Equity j Court, 
on the twentieth day of May, A. D. 1927, by the ap¬ 
pellees, Leo T. Dugan and Nellie Dugan. The bill of 
complaint alleged that the appellees and appellant, 


Knapp, were adjoining property owners and that 
their properties were improved; that as an incident to 
such improvement the buildings thereon had a con¬ 
tinuous porch which extended in front of their prop¬ 
erties and two other adjoining properties. The bill 
further alleges that the appellant, Knapp, was in the 
act of severing the said porches on the property or 
dividing line between the properties of appellees and 
appellant, Knapp. The prayers of the said bill prayed 
for a mandatory injunction requiring appellant, Knapp, 
to restore the porches to their condition prior |to her 
having started the severance or that she be required 
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to reconstruct and repair the end of appellee’s porch 
in such way that it would stand not less than eight 
inches from the dividing line and that she should have 
the same finished up in a proper and workmanlike 
manner.. A restraining order was granted by the 
learned justice below and upon the matter being called 
for hearing upon motion for injunction pendente lite 
and upon a motion to dismiss the bill of complaint the 
learned justice entered an order entitled “Order as to 
Injunction” "which was filed on the fourteenth day of 
June, A. D. 1927 (record, page 6), in which the learned 
justice “Ordered, Adjudged and Decreed, that if the 
defendant shall, within five days from the date hereof, 
furnish an undertaking with surety approved by the 
Court in the maximum penalty of two hundred and 
fifty dollars ($250.00), conditioned upon the payment 
of such damages as may be incurred or suffered by the 
plaintiff in case it may be found upon final hearing that 
the plaintiff has been injured by w’rongful acts of the 
defendant in repairing, remodeling or rebuilding of 
the porches of the parties hereto, such injunction shall 
not issue, but if the defendant shall fail to furnish such 
undertaking within said time, then the defendant 
wdll be enjoined from continuing further with the 
wrork of severing and reconstructing the porch of her 
dwelling located on lot number 100 in square number 
1089 until further order of the court, provided, however, 
that the plaintiff furnish an undertaking with surety 
appro\ ed by the court, conditioned upon the payment 
of all such costs and damages as may be incurred or 
suffered by any party who may be found to have been 
wrongfully enjoined or restrained thereby.” That pur¬ 
suant to the said order the appellant, Knapp, filed her 
undertaking and this cause came on for hearing upon 
the question of liability of appellants upon the under¬ 
taking, as aforesaid, and after trial the learned justice 
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acting as an associate justice of the Supreme: Court 
of the District of Columbia entered a decree on the 
twenty-eighth day of June, A. D. 1928, in which he 
“Adjudged, Ordered and Decreed that the defendant, 
Minnie Knapp, and the said surety, James C. iDulin, 
be required to pay to the plaintiffs on or before July 
6, 1928, the sum of one hundred and twenty-five dollars 
($125.00) being the amount of the damages fotnd by 
this court to have been suffered by the plaintiffs by 
reason of the wrongful acts of the defendant in repairing 
and remodeling the front porch of the premises j known 
as 337 17th Street S. E., in the District of Columbia, 
together with the costs of this suit.” From thisj decree 
the appellants noted and perfected their appeal ; to this 
Honorable Court alleging that the learned i justice 
below committed three errors of law (record, phge 8): 

“1. The Court erred in admitting testimony 
offered on behalf of plaintiffs of costs of repairs 
to plaintiffs’ porch. 

“2. The Court erred in refusing toj grant 
defendant’s motion to strike testimony adduced 
on behalf of plaintiffs tending to prove amount 
of pecuniary damages to plaintiffs’ porch, 

“3. The Court erred in entering its | decree 
of the twenty-eighth day of June, A. D. 1928, 
ordering defendant and her surety to pay damages 
and costs to plaintiffs.” 


ARGUMENT. 

In presenting our argument to this Court we desire 
first to present the question of law raised by the third 
error assigned. “The Court erred in entering its 
decree of the twenty-eighth day of June, A. D. 1928, 
ordering defendant and her surety to pay damages and 
costs to plaintiffs.” This alleged error raised the 


i 
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broad question as to whether or not the testimony 
adduced at the final hearing proved that the appellees 
had been injured by wrongful acts of the defendant 
in repairing, remodeling or rebuilding of the porches 
of the parties. It, therefore, becomes necessary to 
first determine what, in law, constitutes wrongful 
acts and we desire to quote for the benefit of your 
Honors the definition given in Cyclopedia of Law 
and Procedure, Volume 40, page 2874, of the word 
“wrongful.” “Without authority.” The term imports 
the infringement of some right. It has a broader and 
stronger meaning than the word “unlawful.” In the 
light of this definition which must be accepted as a 
proper definition, does the testimony in this case show 
that the appellant, Knapp, committed any wrongful 
acts which resulted in an injury to the appellees? The 
law entitled her to remodel and rebuild the porch 
upon her premises and in doing so to sever or cut it 
apart from that of her neighbor. The testimony shows 
that prior to so doing she obtained from the municipal 
authorities the necessary permits and the approval of 
the municipal authorities for her contemplated acts 
and that after her work was completed it was passed 
by the municipal authorities and thereby approved. 

The testimony further shows in this case that she 
was practically compelled to remodel, repair and re¬ 
build her porch by the .wrongful acts of the appellees 
in permitting the roof of their porch to become in 
such a condition that rain and water from melting 
snow leaked through its roof and ran over and upon 
her premises, thereby rotting and destroying her porch. 
The testimony of both plaintiff and defendant showed 
that she moved the railing and pillar off of the boundary 
line to and upon appellees’ porch and placed the same 
in position; that she further boxed in the roof and 
covered the side with tin running up above the roof 
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of the porch about one inch or so to keep the water 
from running over the end; that in moving thfe railing 
and pillar, as aforesaid, that she did not cut 1 off any 
more of appellees’ railing than was necessary; nor did 
she commit any act to the detriment of appellees’ 
rights and that the work was done in a careful manner, 
except that appellees’ complained that the carpenter 
knocked a small piece off the top of the column which 
was never replaced or repaired and that the j founda¬ 
tions placed by the appellant under appellees’ porch 
were not proper. In fact, taking the testimony of 
appellees, plaintiffs below, and reading it alone we 
submit that it does not warrant any finding by the 
learned justice below; that appellees have j suffered 
no damage by reason of wrongful acts of appellant, 
Knapp, in the repairing and remodeling of her porch 
and certainly the testimony adduced in behalf of the 
appellant strengthens this contention. It showjs clearly 
and distinctly that she complied with every legal duty 
which she was charged with under the circumstances. 

We further submit that the testimony in jthe case 
clearly shows that appellees did not come intp equity 
with “clean hands,” in that it shows that their refusal 
to make necessary repairs on their porch and cooperate 
with appellant, Knapp, in doing necessary work to 
and under the boundary pillar of the said porches; 
that appellant, Knapp, was greatly damaged and 
was compelled for the protection of her own property 
to sever the said porches and make the alterations 
which she did. 

We now come to the alleged errors assigned as numbers 
one and two (record, pages 8 and 9), “1. The Court 
erred in admitting testimony offered on ^ehalf of 
plaintiffs of costs of repair to plaintiffs’ porch. 2. 
The Court erred in refusing to grant defendant’s motion 
to strike testimony adduced on behalf of plaintiffs 
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tending to prove amount of pecuniary damages to 
* plaintiff’s porch.” Under these alleged errors we desire 
to call to vour Honors attention the fact which the 
testimony of both appellees and appellant, Knapp, 
clearly shows that if the porch of appellees w’as damaged 
by reason of the acts of appellant, Knapp, that the 
damage was due chiefly to the neglect of appellees in 
that they did not have the necessary defects in appel¬ 
lant, Knapp’s, work remedied at the proper time. 
There is no evidence in the case whatsoever but that 
at the time that appellant, Knapp’s, workmen left their 
porch it was in as good a condition as when they started 
except that a small piece had been broken off of the 
supporting column which theretofore had been upon 
the boundary line. It is admitted that although 
she had notice that appellant, Knapp’s, workmen had 
severed the porch and that he had placed certain 
foundation under their porch and had done certain 
other work on their porch that no examination was 
made by them at that time or thereafter until a few 
days prior to this cause coming on for final hearing. 
If after they discovered that their porch was sinking 
and being otherwise damaged we submit that under 
the law it was their duty to correct the defects in ap¬ 
pellant, Knapp’s workmanship and supply the founda¬ 
tion and other acts of omission on the part of appellant, 
Knapp, as soon as the same could be ascertained by 
reasonable examination which would have been in this 
case and which the testimony in this case shows, would 
have been subject to being ascertained immediately 
upon the cessation of work on the part of workmen 
employed by appellant, Knapp. The law upon this 
question is clearly stated in 17 Corpus Juris at page 
776. 4 ‘One whose property is endangered or injured 

by the negligence of another must exercise reasonable 
care to protect it from further injury and especially is 
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this rule true where notice of the wrong or injury has 
been brought home to the party seeking to recover 
damages and he has taken no steps to protect himself 
from further loss.” There are cited in support of 
these citations, cases from practically every juris¬ 
diction in the United States. In fact we submit that 
there are few better settled questions of law! than 
that above stated. There was no evidence adduced on 
behalf of the appellees at the hearing of thei cause 
from which the learned justice below could assess 
damages in any amount against the appellants even 
should it be found that appellees suffered damage by 
reason of wrongful acts on the part of appellant, Knapp. 
And further such testimony as was adduced ip their 
behalf by their alleged experts was wrongfully received 
by the Court. From their statements made it clearly 
appears that none of them were qualified to testify 
as to the costs of the necessary repairs and further 
that none of them had made an examination within 
a seasonable time. We, therefore, respectfully submit 
that the decree of the learned justice below should be 
reversed. 

Respectfully submitted, 

BRUCE L. CASTEEL, 
THOMAS 0. KING. 

Attorneys for Appellants. 
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There is no principle better settled than “the practical 
rule that so far as the finding of the . . . j judge 

who saw the witnesses depends upon the credibility 
of witnesses, or so far as there is any testimony con¬ 
sistent with the finding, it must be treated as un¬ 
assailable.’ ? 

Adamson vs. Gilliland, 242 U. S., 350 

! 

Davis vs. Schwartz, 155 U. S., 631 j 

i 

i 

This applies to equity as well as law cases, fdr it is 
equally true of both that the trial court alone has “full 
opportunity to observe the demeanor of witnesses and 
to judge of their veracity. In such cases the finding 
of the trial Justice on questions of fact has much the 
same sanctity as the verdict of a jury, and will not be 
disturbed on appeal unless a mistake of judgment 
is so apparent as to demand a reversal.” 

McLarren vs. McLarren, 45 App. D. C., 237 

Snow vs. Snow, 50 App. D. C., 242 

Howard vs. Holmes, 52 App. D. C., 93 
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That is all there is to this case. It involves the 
assessment of damages in a situation where two neigh¬ 
bors had a continuous front porch and one of them 
decided to cut them apart and make hers a separate 
unit. The common law (Moore vs. Shoemaker, 10 
App. D. C., 6), and the Building Code of the District 
(Section III, Part 9) require that in such event the 
other party be made whole. There was unquestionably 
a difference of testimony on some points, but there 
was ample evidence for the plaintiffs on every point 
sufficient to sustain the judge’s finding. To reverse 
his decision would require that this court weigh the 
evidence and decide where the preponderance lay, 
without having had an opportunity to judge of the 
credibility of the respective witnesses. That is a 
function which this court will not burden itself with. 
It must examine the evidence, but merely to determine 
whether it afforded any substantial basis for the decision, 
and having found such a basis anywhere in the evidence 
it will affirm the decision and will not attempt to decide 
whether from a reading of the testimony as it appears in 
cold print it agrees with the trial Justice. 

' The decree was that the defendant— 

“be required to pay to the plaintiffs on or before 
July 6th, 1928, the sum of One Hundred and 
Twenty-five Dollars (S125), being the amount 
of the damages found by this court to have been 
suffered by the plaintiffs by reason of the wrongful 
acts of the defendant in repairing and remodeling 
the front porch of the premises known as 337 
17th Street S. E., in the District of Columbia 
. . . .” (Rec., p. 8.) 

Let us therefore see whether there was any basis 
for this decision. 




3 


The following testimony appears in the Rejcord 
(pp. 11-14): I 

“That the carpenter knocked a small piece 
off the top of the column, which was never 
replaced or repaired; that the roof of plaintiffs’ 
porch has pulled away from the wall of, the 
house from one inch to one and a half inches 
and the front has also pulled away, though 
not quite as badly as the roof; that he boxed in 
the roof and covered the side with tin running 
up above the roof of the porch about one j inch 
so as to keep the water from running over the 
end, but the tin is not sufficiently high to accom¬ 
plish this in a hard rain, when the water pours 
over the side and runs down between the porches; 
that the water falling on the roof goes through 
into what is called the box, between the ceiling 
and the roof of the porch, causing it to leak all 
over the floor'; that the water going down between 
the porches has caused the plaintiffs’ porch to 
sink by washing away the earth from under the 
foundations.” (Rec., p. 11.) 

“That (after separating plaintiffs’ porch) the 
first sill nearest the house had two bricks and a 
small block under it, and the third f ill the fjame, 
and underneath the floor where the column sat 
was a brick or pieces of brick; that as a finish 
to the bottom of the porch he (the carpenter) 
put a board about one inch thick across the 
sills, which was not tied into the wall ;thajt at 
that time (recently) it took a big strong colored 
man one and a half hours to saw’ the two Georgia 
pine boards of the porch, proving that the | floor 
was not in a rotten condition.” (Rec., pj 12.) 

“That the w’ater can not run toward the drain 
pipe as the porch is tipped tow r ard the defendants’ 
and has broken away from the drain pipe) that 
the w’ater runs down a broken place from the 
roof, and drips and overflow’s the porch.” (Rec., 
p. 13.) I 

“That the porch was not tied into the w r all and 
is not properly supported underneath, causing it 


I 
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to sag ajid pull away from the wall at the top and 
bottom, to the extent of one-half inch to one 
inch; that the proper method to finish off the 
end of plaintiff s’ porch would have been to put 
a hip there, also a box on the side with molding 
to correspond to the floor of the porch and 
gutter; that the column has rotted; there are 
bricks supporting the joists; that there is a 
seven-eighths inch board supporting the floor 
where there should be a two by six, which should 
be inserted four inches in the brick wall of the 
house; that by reason of the insufficient support 
the porch has sagged. 7 ’ (Rec., pp. 13-14.) 

The owner of the house on the other side of the 
plaintiffs’ which he rents to a tenant, testified— 

“that he has been requested by the tenant 
several times in the last eight months to fix 
the porch roof as it has pulled away from the 
wall; that this condition had not existed before 
the separation of the plaintiffs’ and defendants’ 
porches; that he has seen the conditions there 
and the weight has caused it to sag and pull 
away from the wall at the top and bottom; 
that he is a carpenter; that the job is not a 
finished one and there should be a hip, boxing 
and molding, and the top and bottom of the 
end should have a finished edge; that the tin 
flashing and the boxing placed on the end of 
plaintiffs’ porch by defendant is still up against 
the wall of plaintiffs’ house tight and that most 
of the portion of the roof that has separated 
from the wall of the house is toward the end of 
plaintiffs’ porch adjoining his building.” (Rec., 
p. 14.) 

It is submitted that this answers the question whether 
there was any substantial basis for the decision. 

As to the claim that the entire operation was necessi¬ 
tated by the plaintiffs, this was also a question of 
fact which was found against the defendant by the 


trial judge. But even if he had found that the plain¬ 
tiffs had allowed a condition to exist that caused the 
porches to sink, the most that the defendant would 
have been legally justified in doing was to shope up 
the column, a remedy which had been proposed by 
the defendant herself. She offered no expert testimony 
that it was necessary to cut the porches apart, and 
her own evidence (Rec., p. 15) corroborates the plaintiffs’ 
statement that a shoring up was the proper bourse 
provided anything at all was needed. The remedy 
must be appropriate to the situation to be remedied, 
and one party can not select a remedy out of all pro¬ 
portion to the defect and compel the other to be^r the 
consequences. 

The claim of the appellant that no damagq was 
sustained is amply refuted by the testimony quoted 
above. This damage was such as could not have been 
known immediately, and there was no testimony to 
show that the appellees could have minimized the 
damages in any way. The experts called by the ap¬ 
pellees were sufficiently well-qualified to satisfy the 
trial judge, whose decision is final in such matters, 
and their testimony amply justified the amount of the 
decree. 

It is respectfully submitted that the decree should 
be affirmed. 

H. RALPH BURTON, j 
TENCH T. MAR YE, j 
Attorneys for Appellees . 



